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DISCUSSION: The Director of the Seattle, Washington district
office denied the immigrant visa petition and the matter is now
before the Administrative Appeals Office (RAQ)  on appeal. The

appeal will be dismissed.

The petitioner filed the Petition to Classify Orphan as an
Immediate Relative (Form I-600) on November 4, 1999, The
petitioner is a 34-year-old married citizen of the United States.
The beneficiary is 17 years old at the present time and was born in
India on June 14, 1985. ’

The district director denied the petition, finding that the
petitioner had failed to establish that the beneficiary is an
orphan as defined in the Immigration and Nationality Act.

On appeal, counsel for the petitioner submits additional
documentation in the form of a letter. Counsel for the petitioner
requested 60 days to submit additional evidence. More than two
years have lapsed and no additicnal evidence hasg been submitted.

Section 101(b) (1) (F) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1101(b) (1) (F) (i), defines orphan in pertinent part
as:

a child, under the age of sixteen at the time a petition
is filed in his behalf to accord a classification as an
immediate relative under section 201(b), who is an

- orphan Dbecause of the death or disappearance of,
abandonment or desertion by, or separation or loss from,
both parents, or for whom the sole or surviving parent
is incapable of providing the proper care and has in
writing irrevocably released the child for emigration
and adoption; who has been adopted abroad by a United
States citizen and spouse jointly, or by an unmarried
United States citizen at least twenty-five years of age,
who personally saw and observed the child prior to or
during the adoption proceedings; or who is coming to the
United States for adoption by a United States citizen
and spouse Jjointly, or by an unmarried United States
citizen at least twenty-five years of age, who have or
has complied with the preadoption requirements, if any,
of the child's proposed residence

The evidence is not sufficient to establish abandonment.

Abandonment by both parents is a defined term in the regulations. 8
C.F.R. § 204.3(b) states, in pertinent part:

Abandonment by both parents means that the parents have
willfully forsaken all parental rights, obligations, and
claims to the child, as well as all control over and
possession of the child, without intending to transfer,



or without transferring, these rights to any specific
person(s). Abandonment must include not only the
intention to surrender all parental rights, obligations,
and claims to the child, and control over and possession
of the child, but also the actual act of surrendering
such rights, obligations, claims, control, and
possession. A relinquishment or release by the parents
to the prospective adoptive parents or for a specific
adoption does not constitute abandonment. Similarly, the
relinquishment or release of the child by the parents to
a third party for custodial care in anticipation of, or
preparation for, adoption does not constitute
abandonment unless the third ©party (such as a
governmental agency, a court of competent jurisdiction,
an adoption agency, or an orphanage) is authorized under
the child welfare laws of the foreign—sending country to
act in such a capacity. A child who 1is placed
temporarily in an orphanage shall not be considered to
‘be abandoned if the parents express an intention to
retrieve the child, are contributing or attempting to
contribute to the support of the child, or otherwise
exhibit ongoing parental interest in the child. A child
who has been given unconditionally to -an orphanage shall
be considered to be abandoned.

On appeal, counsel for the petitioner argues that the beneficiary
has been abandoned by both his parents because they cannot
provide for him.

The beneficiary cannot be considered to have been abandoned by both
parents as that term is defined in 8 C.F.R. § 204.3(b) because the
biological parents did not forsake their parental rights to the
beneficiary. The applicable regulation requires the biological
parents to forsake their parental rights, obligations, and claims
to their child without intending to transfer, or without
transferring their rights to any specific person(s). 1In fact, the
beneficiary resides with his biological parents.

There 1is no documentation in the record to show that a third
party (e.g., a government agency, a court of competent
~jurisdiction, an adoption agency or an orphanage) that was
authorized under the child welfare laws of India to act in such a
capacity ever had custody of the beneficiary because the
biological parents relinquished or released their parental rights
to such a third party. Simply going on record without Supporting
documentary evidence is not sufficient for the purpose of meeting
the burden of proof in these proceedings. Matter of Treasure
Craft of California, 14 1IgN Dec. 190 (Reg. Comm. 1972). As
already noted, the evidence presently in the record shows that
the beneficiary resides in the custody of his parents.



'It is not enough to claim inability to provide for a child to
establish that the child has been abandoned by both parents.

The beneficiapy has not been deserted.

Desertion by both parents means that the parents have
willfully forsaken their child and have refused to carry
out their parental rights and obligations and that, as a
result, the child has become a ward of a competent
authority in accordance with the laws of the foreign-
sending country.

8 C.F.R. § 204.3(b) (definition of desertion). The beneficiary's
biological parents cannot be said to have "deserted" him. The
beneficiary, as noted, resides with his biological parents. The
beneficiary has never been and is not currently a ward of a
competent authority in India. Therefore, the beneficiary has not
been deserted by both parents as that term is defined in the
governing regulations.

The beneficiary's parents have not disappeared.

Disappearance of both barents means that both parents
have unaccountably or inexplicably passed out of. the
child's life, their whereabouts are unknown, there is no
reasonable hope of their reappearance, and there has
been a reasonable effort to locate them as determined by
a competent authority in accordance with the laws of the
foreign-sending country. ‘

8 C.F.R. § 204.3(b) (definition of disappearance) . The
beneficiary's biological parents cannot be said to Thave
"disappeared” because there is no evidence on the record that
they have passed out of the beneficiary's life.

Conclusion.

In visa petition proceedings, the burden of proof rests solely
with the petitioner. Section 291 of the Act, 8 U.S.C. § 1361.
The petitioner has not met that burden; it is concluded that the
petitioner has not established that the beneficiary is eligible
for classification as an orphan pursuant to section 101 (b) (1) (F)
of the Immigration and Nationality Act, 8 U.s.cC. § 1101(b) (1) (F).

ORDER: The appeal is dismissed.




